Australian Credit Forum

(australiancreditforum.com.au)

Phone: (02) 9466 2702 PLEASE ADDRESS ALL
CORRESPONDENCE TO:

Australian Credit Forum

cl/o G. R. Scales

PO Box 781

KINGSGROVE NSW 1480

02 9370 8936

0409 814 474
scalesg@hagemeyer.com.au

12" February 2010

Department of the Senate

PO Box 6100

Parliament House

Canberra, ACT 2600

Australia

RE: Inquiry into Liquidators and Administrators

The Australian Credit Forum is an organisation made up of leaders in the Credit
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http://www.australiancreditforum.com.au/

Whilst acknowledging that the majority of insolvency practitioners do a good job under
difficult circumstances, the Forum believes that there is substantial room for
improvement in the conduct of some Administrators and Liquidators and in particular
there should be an examination of fees charged.

Administrators and Liquidators utilise the funds in their possession to recover further
funds eg preference payments and the like utilising the services of legal firms to further
burn up the available funds in sometimes spurious legal action which completely drains
any funds that could have been to creditors.

Case in point, recounted by a member of the Forum, is the instance several years ago of
a Sydney based Consumer Electronic Company being placed into Liquidation. At the
time of the appointment of the Liquidator there were unsecured debts of almost
$800,000 and almost $700,000 worth of stock (not subject to Retention of Title claims)
on hand leaving a shortfall of some $100,000. Despite most suppliers agreeing to take



their stock back for credit in reduction of their debt the Liquidator arranged for the stock
to be sold at auction receiving approximately $250,000 from the sale. Over the next 18
months the Liquidator utilised the services of a legal firm to claw back a further $200,000
worth of preference payments. In the final report to creditors issued some two years after
his appointment the Liquidator advised that after all his costs and the legal expenses
associated with winding down the business etc there was only $1.00 available for
distribution to the $800,000 worth of unsecured creditors.

The Forum acknowledges that in many cases there are no assets available to
Liquidators to cover even the cost of them carrying out the legal requirements and duties
in relation to the windup of a company. This naturally means that in those particular
cases their firm suffers and wears the cost of their appointment. It has been suggested
that some Liquidators may inflate/pad the expenses and costs associated with winding
up those companies with assets to make up for the losses caused by those
appointments where there are no funds available to cover their costs and expenses. This
in turn impacts on the return if any to unsecured creditors of those companies that in fact
were asset rich.

The Forum feels that some form of sinking fund from company taxes or registration fees
and the like should be established and Liquidators apply for reimbursement of fees and
costs associated with liquidating a company which is asset or cash poor.

Despite that fact that most suppliers have Terms & Conditions of Sale that give specific
authority for them to enter their customer's premises and carry out stock takes or
inspections of their stock Administrators and Liquidators frequently refuse to allow
creditors on to the company’s premises to carry out supervised stock takes in relation to
ROT claims.

With regards to the appointment of Administrators the law requires that the Administrator
must declare that they have had no prior involvement with the company. Frequently it is
subsequently revealed that the Directors consulted with the Administrator who reviewed
the business and financial affairs of the company and then recommended that the
company be placed into Administration with him appointed as the Administrator.

The Forum feels that where a company believes that they may be insolvent and there is
a need to retain an outside financial consultant to examine their affairs and make
recommendations re their continued trading or being placed into Administration then that
Financial Consultant or adviser after accessing the company’s financial position should
refer the Directors to a court approved/appointed Administrator.

Perhaps consideration needs to be given to the need to apply to the court to have an
Administrator appointed from a pool of Administrators. Creditors become concerned
when they are faced with an Administrator who admits to providing financial advice prior
to being appointed the Administrator and then there are questions of impartiality by the
Administrator especially if company assets have been disposed of shortly before his
appointment.



Gegoffrey McDonald

Barrister at Law
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12 February 2010

Department of the Senate
PO Box 6100

Parliament House
Canberra ACT 2600
Australia

Dear Sir/Madam,

RE: Submission to the Inquiry into Liquidators and Administrators

| wish to make a submission to your Committee in respect of the above inquiry.

| have been involved in the insolvency profession for many years and therefore | find
the terms of reference to be very wide; “This inquiry will investigate the role of
liquidators and administrators, their fees and their practices, and the involvement and
activities of the Australian Securities and Investments Commission, prior to and

following the collapse of a business.”

| suspect that you are seeking comments generally, rather than solutions to any
problem. It may be that the following comments identify the existence of problems.

Qualifications

| am well qualified to make submissions to this Inquiry.

| practice as both a Barrister and Accountant.

| commenced in the insolvency profession as an accountant in 1982.

| was made a partner of Hall Chadwick, through its predecessor firm Love & Rodgers,
on 1 July 1986 at the age of 23.

| became a Registered Company Liquidator on 1 July 1888, an Official Liquidator on 4
June 1991, a Registered Trustee in Bankruptcy on 27 September 1996 and a
practicing Barrister on 22 August 1996.

In mid 2008 i decided to leave the insolvency profession as an accountant and
concentrate my efforts at the NSW Bar. | has been a wonderful change.

I have had many ups and downs in my career as an accountant.
| have controlled and administered possibly over 2,000 appointments, both personal

and corporate. On average | was appointed jointly or severally to 100 assignments
each year for over 20 years.



| have contributed to law reform proposals.

| wrote a 73 page discussion paper for the IPAA on deficiencies in the law on
Voluntary Administrations back in 1995. | was on the National Strategic Planning
Committee for the IPAA back in about 1997.

| was the leading contributor to the June 1998 report issued by the Legal Commitiee of
the Companies and Securities Advisory Committee on Corporate Voluntary
Administration (‘the CASAC Report'), being noted in that report on 99 occasions as
having made submissions to that enquiry. The report is known as the Legal Committee
of the Companies and Securities Advisory Committee, Corporate Voluntary
Administration Report, Companies and Securities Advisory Committee, Sydney, 1998.

| have run leading cases in this area; McDonald v ASIC, McDonald v DCT, McDonald
v Hanselmann.

| have been appointed to administer the affairs of well known companies or people
such as Traveland, Firepower and Jim Byrnes.

| have had to deal with the disciplinary procedures that apply to Liquidators.
| have presented seminars for many professional organizations.

| have dealt with the large and smali, honest and dishonest. | know this profession
better than most.

Typical "client”

There is a whole debate about the use of the word client by an insolvency accountant.

| will discuss this problem further under the heading of conflict. | have produced an
experts report on the subject (see Annexure “"A")

| will take the laymen’s understanding that the company to which a liquidator is
appointed, or the person’s estate over which a bankruptcy Trustee is appointed, is the
client.

The average client is involved in small or medium business.

This needs to be appreciated, as this fact in itself imposes restrictions on the way in
which the insolvency of that client can be administered.

In recent times, many larger companies have faced insolvency, but that is not the nomm
during ordinary economic times.

It must be appreciated that there will be business failures during normal times. These
clients may be the victim of another person failing to pay them, or may be people who
simply should not be in business. Whatever the reason, the average insolvency client

is an SME.



The failure of micro businesses is not that prevalent, as they are too small to get credit
in the first place. Their failure or closure usually results in the proprietor losing their
money and not making any formal insolvency appointment.

It is the SMEs that over-extend themselves.

The particular industry in which insolvencies are prevalent is the building industry.
This high rate of failure is a result of the low barrier to entry.

It is easy to be in business for yourself as a small subcontractor in the building
industry. In many cases, no qualifications are needed. If you are prepared to work
hard and have some trade skills, then away you go!

However, often these highly skilled people have little or no knowledge of administrative

responsibilities, such as accounting, law or finance. They simply can't control the
finances if a problem arises. In the building industry, rest assured that there WILL BE

A PROBLEM.
So, these businesses have a high rate of failure.

But, as a result of the low barrier to entry, they can set up again very quickly and
easily. This influences that high rate of insolvency.

Compare an accountant who is suspended from membership of the ICA and loses his
tax Agents license to the position of a painter who goes bankrupt and simply sets up a
new company (with his wife!) or business and starts again. This debate quickly moves
towards the recent investigation by the Australian Taxation office into “Phoenix
Companies”. | refer you to my submission to that investigation.

The fact is that many SMEs fail.

Role of the Liquidator

When a business fails, someone must clean up the mess.

In many respects, that is the role of the liquidator. It is not necessarily a pleasant one.
The circumstances require a neutral party to take control.

In the US, the system allows the directors to stay in charge of their failed company.

In Australia, the circumstances require the appointment of a new person to take
control.

It needs to be appreciated that when a company goes broke, the insolvency rarely
happens overnight.

There will be a period of time during which the warning signs exist and the alarm bells
will be ringing louder. The financial position deteriorates and the debts are not paid.



This naturally causes distrust.

Then there will be a point where there is an admission of failure by the proprietor. This
is emotional for any director/bankrupt.

This admission is also somewhat terminal for the business’ operations. Once the
directors admit that there is a problem, by saying something to the staff or by admitting
that the company is insolvent in an email to a creditor, then everyone understandably
acts very much in their own self interests.

This will damage any going concern business.

It will also mean that, unless there are rules to determine what happens to a company
once it goes broke, the people are likely to succeed in helping themselves over others.
Might will be right.

There needs to be a law on liquidations, to govern the process when the company
goes broke and to stop the self help actions.

There needs to be a new person placed in control of the company.

This person is the liquidator. It is a necessity of business life. They need to get about
stopping the self-help actions, selling off the remaining assets, investigating the
records and distributing whatever funds are available.

| find that the person needs to have commercial experience, rather than legal
expertise.

They have to make decisions, rather than give advice to others about the decision to
be made.

The difference between the profession of insolvency accountant and that of a Barrister
appearing before the Supreme and Federal Court judges is remarkable.

Give me the Judges any day!

I will leave with my accounting friends those little old ladies that have lost their $100
deposit and are blaming you, the liquidator, for not getting it back. When your Y Gen
staff don't return their phone call to explain their position, they then go to ASIC, the
IPAA and their local member to complain about you and their lost $100.

! am sorry, but it happens like this all the time.

Regardiess, the role of Liquidator involves making hard decisions. In many cases, you
are damned if you do and damned if you don't.

As a bankruptcy trustee, | recently had to litigate against the NAB. The major creditor
refused to provide any assistance to fund the litigation. He complained that the case
was a waste of time. | was able to settle fairly quickly and the estate received $20,000
net of costs. The major creditor then complained that the amount was not enough!



Also, in this case, he had a priority such that the extra $20,000 should now, other
things being equal, be paid to him.

But, the starting point remains that someone needs to appoint the Liquidator. It is best
that this appointment occur voluntarily by the people in control of the company.

The Voluntary Administration laws, created by Australia’s Ron Harmer, have been
widely acclaimed around the world as one of the best laws in this area. They have
been adopted in other countries.

These laws allow the directors to appoint an Administrator (who may ultimately
become the Liquidator).

The fact that the directors have to make the appointment AND choose the
Administrator has been widely criticized. The directors get to choose the person who
will investigate the directors.

Again, the issue of conflict arises.

But, our system is correct in that it removes the directors from having control of the
assets.

.The role of an Administrator was meant to be different to that of a liquidator.

Unfortunately, the Government failed to adopt one of the recommendations of the
Harmer report of 1988 and the process of going into voluntary liquidation remained
cumbersome. This was corrected in 2008, some 15 years or so after the 1993 Harmer
law changes.

So, for many years, directors would appoint an administrator even if the company was
to go straight into liquidation. This was possible under the laws and necessary in
many cases (e.g. compliance with a Directors Penalty Notice).

Of recent times, the role of an Administrator has moved towards being a business
savior.

However, the stigma was created from the original days and most people see the
appointment as being marginally different from that of a Liquidator.

This has caused the emergence of a new profession, called Turnaround Management.
This is huge in the USA.

But, there are some key differences between Australia and the USA which will mean
that Turnaround management may never succeed in this country, despite the positive
objectives of the role.

In the USA, a small business could employ up to 250 people. In Australia, a similar
company would be considered large.



What follows is that the average business in the USA is better resourced than that of
the Australian eguivalent.

The involvment of a Turnaround manager costs money. The average small business
in Australia simply cannot afford to pay for the highly specialized and ongoing
assistance.

Furthermore, the director’s obligations and exposure once a company becomes
insolvent are far more onerous in Australia compared to many countries.

| understand that the Government is reviewing this area of the law.

The fact that a Turnaround Manager may be deemed to be a director and then
personally liable for the debts of the company he/she was trying to save, means that
the role is too risky compared to the limited returns.

The role of a Turnaround Manager will be limited to large companies. This will
somewhat limit the expansion of the profession. In many ways, the big 4 accounting
firms have been doing this work, as consultants to clients, for many years.

Remuneration and Liability

The issue of fees or remuneration is the most heated topic when talking about
Liquidators.

| am told "you guys get paid well", or "you guys really know how to charge”.

The remuneration of any person should be a function of their qualifications,
responsibilities and exposure/risks.

There are very few professions in which it is normal to get sued personally every
month. This is the life of a Liquidator.

There are very few professions where you take control of the mess created by
someone else, with the objective of salvaging something extra for other people (the
creditors) by trying to sell a business as a going concern rather than liquidation fire-

sale of the assets, yet you are personally liable for all of the debts that are incurred
whilst you continue trading.

The risk is high.

What is the reward?

There is rarely any thanks.

The only reward can be the fees.

The system of time cost has become entrenched. This does not reward any efficiency,
nor any risk taking.



The recent law changes of 2008/9 and the new ethical guidelines have only deepened
the role of time costing in the way of Liguidators are remunerated.

However, these changes are merely about approving the level of remuneration.

What remains as a regular problem is the ability of the client to pay any remuneration.
In many cases, the Liquidator simply does not get paid.

This is a position to be avoided, by any business. In fact, what respect would any
creditor have for a Liquidator, as a business man, if he was prepared to work without
any prospect of being paid.

Naturally, Liquidators want to be paid.

The law properly recognizes that they must be paid with priority.

The law could be clarified further to make sure that the Liquidator is paid “reasonable
fees", for the work done to preserve and realize assets, before any other debts,

secured or unsecured are paid. However, this is a minor technicality.

The problem with remuneration also stems from the fact that there are limited
resources.

The more paid to the Liquidator, the less available for payment to the creditors.

This increases the animosity and the level of conflict.

Alternatively, if a company or person wishes to propose a settlement with the creditors,
then the costs of the insolvency accountant add significantly to the amount that is
needed to be able to make a worthwhile offer.

Some one bears the cost.

The conflict will never be overcome.

What is challenging is the system for fixing the appropriate amount.

Again, | have written an article on the subject, appearing in lawyers Weekly magazine
(see annexure “B").

Confiict

The greatest problem for the insolvency profession is that the members are often in
positions of conflict and the system simply allows it to happen.

| have tested the boundaries on occasions, but this is with the bar set at a particular
level.

| find it to be deceptive and dishonest.



| changed my profession because of the frustration with the conflicts within insolvency.
The problem is best illustrated by examples.

A director walks into the office of an advisor.

The same type of person walks into my office now as they did some three years ago.

Now as a barrister, | have clear boundaries. This person is my client. They will always
be my client. | will not be acting against them. | will fight heart and soul for them.

As an accountant, the position was different.

The person, being a company director, needs to appoint a Liquidator. Assume that the
decision has been made. No need to consider whether or not to do it. He needs to.

He says that he is seeing three liquidators, before deciding upon one to appoint.

The liquidator says to himself; “How do | convince the Director, in order for him to sign
on the dotted line, to pick me?”

“What sales pitch do | use?”

“Do | reduce my fees?"

“If so, does that mean my office does less work and cuts more corners?”
That is not acceptable to me.

He then says to himself, “What else can | do?"

“Do you say to the director that *| will go easy on you™?”

| have never said that. | did not want to be part of that. But what was said by others
when that director went elsewhere to sign up with another Liquidator.

Then importantly, the person chosen by the director to be “his liquidator* MUST turn on
the director. He must investigate the conduct of the director and, in all probability, he
must consider suing him for “insolvent trading”.

The conflict is obvious.

An insolvency accountant should not be able to give any advice to a company and
then subsequently take on the appointment as Liquidator. The circumstances are
different for an Administrator.

The conflict is also obvious where a firm acts for a bank.

| approached a Big 4 firm recently, on behalf of a client and asked if they would
consent to be the Administrator on a large resort. A bank was owed about $30million.



The partner of the Big 4 firm said that the bank was their client and they could never
act without the banks agreement.

How can these firms ever accept any appointment voluntarily as a Liquidator if a bank
is involved.

They see the banks as their clients and they service them accordingly. | respect that
fact. But the appointment as Liquidator involves duties to all creditors and the company
as a whole.

Those firms must not act voluntarily on any appointment other than a Receivership
appointed by the Banks

It is wrong. It has been ignored for years.
[ could go on further, but time will not permit.

I would be pleased to elaborate upon these thoughts at the upcoming senate hearings,
if that will be of assistance.

/7 [

Yours,, sméére lys ;'

| o\a/f




Client
42. In the insolvency profession, the term “client”" is often misused and misunderstood.
This is a direct result of the normal position of conflict faced by Insolvency
Practitioners that is not understood by fellow professionals or the community at large.

43. An Insolvency Practitioner does not have a client.
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44, An Insolvency Practitioner is appointed to an entity. The entity is not known as a
client of the Insolvency Practitioner.

45. The position in paragraph 44 does not apply to services wherein the Insolvency
Practitioner does not undertake an "appointment”. These services can include those
known as “investigating accountanis reports”, “monitoring for secured creditors”,
“credit appraisals” or “pre-lending reviews". In those cases, the role of the Insolvency
Practitioner is to provide a service to a particular client for a fee agreed with that
client.

46. The position in paragraph 45 differs greatly to that of an Insolvency Practitioner who
is appointed as External Administrator to an entity.

47. The appointment of an External Administrator is made by a limited number of parties
who are entitled to make such an appointment. The parties are listed below for the

appointment of an Administrator; .
» Directors Yes  Upon passing resolutions
e Shareholders No
e Secured creditor Yes If entitled to enforce security
s Liquidator Yes
s Ligquidator of himself Yes  With leave of the Court
« Court No
» Unsecured creditor No
» Employees No
e ASIC No
« APRA No

Australian Taxation Office No

48. In the above type of appointment (i.e. Administrator}), the most common manner of
being appointed is on a voluntary basis by the Directors.

49. Even though the Administrator is appointed at the behest or instigation of the
Directors, the Administrator does not have a duty or obligation to protect or advance
the interests of the Directors. The duty is to the company, as an officer of the
company. At times, this duty will conflict with the interests of the creditors and/er
directors, either as a whole or individually.

50. One common example of the conflict of an Administrator with an individual creditor is
the need for an Administrator to reject the claims of individual creditors that they have
retained title to goods held by the company.

51. One example of the conflict with the creditors as a whole is the objectives of Part
5.3A of the Corporations Act being the part on Voluntary Administrations. Under that
part, the objectives are described under section 435A of the Act as follows;

The affairs of the Company are to be administered in such a way that:

a) maximises the chances of the Company, or as much as possible of its
business, continuing in existence; or

b) if it is not possible for the company or its business to continue in existence -
results in a better return for the company’s creditors and members than would
result from an immediate winding up of the company.
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52.

53.

It can be seen that the principal objective of this law is to maximize the chances of a
company remaining in existence, rather than maximizing the return to creditors of that

company.

It is the creditors as a whole who are the party which has the ability to approve or fix
the fees of the Administrator. However, the creditors have no ability to negotiate or
determine that fee before the appointment of the Administrator takes place and the
Administrator commences carrying out the work. This position is again peculiar to the
insolvency profession.

In view of the foregoing, it is my opinion that it is not normal for an Insolvency
Practitioner to consistently make reference to any party as a “client”. It is not normal
for an Insolvency Practitioner to have a professional client relationship with any
particular party. It is not normal for an Insolvency Practitioner to enter into a fee
agreement in respect of their appointment. s



the level of its fees. Now the insolveney pro-

fession is having its tum. The negative media
atiention on the insolvency profession over the Jast
few months bog been unprecedented, In my opinign,
it is also significantly unjustified,

Why do insolvency practiioners have soch diffi-
culty in giving 'sstisfaction” to their enstomers from
paying their fees? What are the differences botween
inselvengy practitioners and the legal profession when
it enmes (o methods of bllling fees, ways of approv-
ing fees and the quenium of (hose fees?

The recent case of Korda, in the marcer aof Stork-
ford Limited (Subject to Deed of Company Arrange-
mear} [2004] FCA 1682 has been well reported, The
adminisirsiors SOURM retrospective approval of their
fees ofier they had “without any authority (aken
$2,421,177.50 on account of their fees™,

In the Stackford judgement, Jusiice Finkelstein
summarised (he degres of interest in the tubjecy of
adminisiralor's fees. In doing so, he sians with the
somewhal eritical comment that: “there is a wide-
spread belief, not confined 1 Australia, that there is
overcharging and ihe overcharging It rife™. He then
refers lo six reports regarding Austratien insolvency
praciitiorers fees

Interestiogly, the lawyers did not escape scrulin ¥
in the Siockford judgment, Thers is a growing pres-
sure on insolvency practitioners to ask lawyers 10
{ender or competitively quote for any work they wish
W perform. In his judgment Jusiice Finkelstein sup-
gested that:

“A prudent businessman will shop around 10
ensure 1hat he oblaing the services of good owyers
tsnicitors and counsel} ot the best possible mie. Per-
sonal relgtionships should no1 obscure the practidonsr's
dury. The sole seleciion criteria should be the benefi
tohim asa litigant. Sa he will evald cosy relationships
with solicntors and counsel, He will negotizte over foes
with both solicitors and counse). He will closely mon-
itor the fees a5 they are incurred. (In some Jurisdic-
mmmyrmmmmmwmu:ym
they should be exploited). Overall, this appeoach is
likely to cause disquiet among the profession”.

Sowhy is there such furore over the fees of insal-
VEnUy practitioners?

The legal profession Is wsed to criticism about

Anngy vie

The starting point is no different 1o legal practi-
lioners. The fees are charged on o lime/cost basis.
This starting point is, and has been Tor many years,
the subject of eriticism. I is on the tager and more
complex appointments Ut the fees sre obviously
higher and therefore subject 16 greater criticism, Jus-
tice Finkelsiein commenied thal, “In complex or large
administrations i1 s inevitable that insolvency prac-
titioners will wish 10 have their fees caiculated on o
time basis. The courts have endorsed this approach
for 50 long [ajtime that Ii is now impossiblz to reverse
the trend™.

The deflciencies af such 2 method are obvious,
1o a lecture (o the Instivency Lawyers Association,
Justice Ferris said:

A moment's thoughl will show that charging by
teference only 10 time spent measured in units of
whatever duratjon, whether minuies or hours o days,
15 capable of being exploited as virwally a licence 10
print moncy. The person charging hes compleiz con-
trol over she amount of time spent, He can work a1
whatever raie he chooses or of which he is capable.
He is subject to no control save what of his own con-
science which ensures 1hat the work donc is pro-
portionate 10 the difficulty or imporiance of the task
in the conlext in which it nesds 1o be performed. His
charging rates src fixed by himself, subjecr only
such modest pressares 2s competition may bring 10
bear. And, best of all from his poini of view, he cap
make sure thal he achicves those rates for every hour
acually worked, largely withou! regard 10 the value
achieved for the cllent.”

Therefore, the profession is now looklng af the
process by which fees are approved, rather than the
method of charging lees. The process for epproving
fees is wherc the insolveney profession staris 1o
diverge from the legal profession,

Most kzgal praciitioners have one client who will
either approve, negotinie or reject their bill. For-
ihermore the payment of that secount 58 usually made
u1 the direci expense of tha client,

With an insolvency praciitioner, he or she is
answerable o the gencral body of creditors. The
credilors may bave shscluiely no interest in the pay-
ment of the fees because there will be absolutely no
feturn 1o them as a credifor.

Therelare, insolvency peactitioness are often can.
fronted with a very disimerested group of people hay.
ing to spend more lime in negative and unpleasany
eircurnstances (ie after jusi having lost money on a
bad debi) 1o reach some form of consensus about the
Jevel of fees, Whilst there is the normal voliog sys-
e whereln the majority rules, there is usually o lack
of interest in properly reviewing the information,

In fact, in Srockfar Justice Finkelsiein recognised
10 some degree these comments when he discusseq
the process of fixiag fees.

“w My lear Is that if the requasi is made 1o the
creditors the fet will not be closely scrutinised. In the
Tirst place, in u large adminisiration the task of
scrutiny will be a difficol one. Secondly. creditors,
or even a small committee of creditors, will often
lack the knowledge to be able 1o mount 3 successful
challenge 1o the praciitioner’s claims. Thirdly, the
creditors {even a commitice of credilon) may not
think that the eiTort 5 worthwhile, Thus. the grenter
the detail presented 1o the creditors the casier their
1ask will be (hecnuse no-one will bather ¢ look ar
#he information and object 1 it?), Nevertheless, in a
large administration it is likely thal the crediiors will
need 1o call in 3 cost constlian,*

Then there can be other circumsiances where there
1§ a direet conflict between the insolvency pracii-
tioner and the creditors. En effect, (e more money
paid to the imo!w.n..ypraem.im. the less money is
available |0 be paid 1o the creditors, Agzin ibis differs
from the fegal profession where the direet confict
rarely ocows, Possibly izwiﬂmin:mni‘nﬂnin»
UIT client's litigation, where there is 2 s&1 sum of
tnoney available at the end of the day if the master set-
tles and that poo! of funds must be uted o pay both
the legal fees and the clicni.

For insolvency praciitioners, his pool of fonds is
absolute. The fund i5 sai (eing all of the asseis of
the inyolvent debeor) B it is not 0 case that the elien;
creditor would otherwise be paying the fees of an
insolvency practitioner from its own resources, The
insolvency praetitioner s usually paid only from the
pool of funds in the estale {subject possibly to an
indemnity from a third party}, ot the expense of & dis-
uibulion in favour af ereditors. In some cases, i may

[continusd oa pig}
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be & particular class of creditor, such s employza’s
engilements to superannuztion This is when the emo-
tion stars 1o build.

1recall one circumsiance where the crediors said
“I'm not getting paid, so T don't want you 1o pelpaid.
I"m not going to approve yourfees™, This peTson was
the {ypical contractor in the buiiding indusiry, but that
did not subiract from his powtr io restrier my fees. |
then have o pay the cost of obizining a coun onder t
pdy my fees {in this case, read part pay my fees)

In these situations the direct conflict does piveristio
a preat deal of interest in the leved of fees, Tht is when
lhapm:nsurappmﬁnsrmsmbem:puble.hm the
information sbout the fees egain becomes a problcm.

The Insplvency Prastitioners Association of Aus-
tralia (TPAA) have sought o nddress this problem by
issuing a drafi Praciice Guide, which is due 10 com.
menee on 1 uly. This guide requires insalvency prac-
ttioners Lo supply creditors with o schedule of the
hﬂllﬂy rates, details of alternative melhods nfgharg.
ing fees and an esimaie of the fees for the adminls-
tsation, all at the commencement of the appointment.

Witkin the insolvency profession there is a grest
deal of leverape of siafT 10 partners, panicularly com-
ared o the Jegal profession. The pariner Or appuinies
will spend a redatively small amouni of time on ony
uppointmeni. My own statistical analysis SUBReEsts
that Ike amount of time spent on any appointment
would ordimarily range between 5 and 10 per cent ol
the roia] time (or the appointee. Alter that, the assign-
ment i$ delegaied 1o the various levels af staff, Obvi-
ously the more junior stafT are encouraged 1o he
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sesponsible for more of the procedurzl snd ome con-
suming tasks. At the end of the day, the number of
time/cost entries on 4ny sppoiniment will be mas-
sive. Withoul revealing 100 much detail ahou; my
awn praciice, I would nverage more than 30 time/cost
entrics of six minutes 16 difTerent clients on any nor-
mal day. Il you multiply that sut hy 2 100 swil over
4 number of appainiments over a number of days,
you will §art to appreciate the volume of timefeos!
enlries allocaied 10 each and every client nver the
peviod of an appointment fasting say six months.
The lask of reviewing 3 report on Lhe time charges 15
enomious. This then rettms fo the question of the appro-
prisieness of cach and every limefeost enlry and the
requisment (o someme 1o acnually review those antres.
T appreciale that this sk is not necessanily dil-
ferent 1o that Taced by the legal profession, but |
respecifully suggest that the size of the task ca eoch
and every appofaiment will be much greater duz 1o the
large number of peaple who ondinarily work on tach
assignmenl, If you then multiply this volume of wfor-
wmazion by the number of creditors who must arguably
recelve the details, you stast ta appreciaie the enor-
mous amount of paper that needs to be produced (in
circumstiances where people are usually not intevesied
in Jooking at it).
Also, 8 noied, there is some: difficulty in ascertain-
ing the appropriateness of eah charge or timeAout eniry,
Whilst the process of liqurdating e company will
st hat similar in cach i , the diversily of
the fnancial circumsiances of each debior will mean
that there is no norm. Once you introduce the dynsm-
fes of o Lrading administration, then very hittle could

ever be condistent beiween dabiors,

There is some suggestion that the profession could
move 10 slandard fixed-price fexs, The Corporasions
Act 2001 requires the remunerstion 10 be fixed by the
creditors or the court. [t is the praticz of the court tha
it will not consider fixing any feas uniil the insalve
practitioner has firstly sought approval frum aedilprs,

The Federal Coun in Stockfprd has summarised the
alicmatives in respeel of fees soch that ey “oould he
*fixedd" ms 8 periodic salary, 2 ump sum, 1percentoge of
$aine amoun {such as the value of the company’s assets
under the admunisicators’ canirol} or scrording to the
amounl of time spent by the sdministraor determined
by reference 10 @ scale or formuls, The matter is sim-
ply 120 at large. Se also is the basis upan which the
quantum of the remuneralion is io be datermined, Tha)
is, the section is silent on the faciors to he taken injo
aecounit both for deciding the spproprine method of
*fixing’ an adminisirator's remunemtion and in deizr.
mining the amount to be ‘fixed”. The anly guidance
that i given, and il ix given by necessary implication,
is that an sdminisirator js enthtled 1o reasonsble rému-
nerdion.”

To the credit of Justice Finkelstzin, hé tid detve
into philosaphical aspecis af the debate. He discussed
certhin views as (o the reasonsbleness af fees, He
referred (o the conservative approach of minimising
fees 5o as 1o maximise the retum 10 creditors, 1 was
pleasing 10 see his comment on the gliernatjve
approach thet,

“The difficulty with the conservation gppeoach is
that insodvency praciilioners might forsake Tiquidations
and administeations if they can eam hugher incomes ig
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other fields. These speciahists, who by and Jarge sliow
an insolvency admunistralion 10 operate smocthly, elli-
ciently and expeditiously, would then be lost.”

In the end he went on to suggest that some hal-
ance must be siruck between the opposing views
He then discussed the idew of a f'ee based on the

principal adopted in the US. He explined,
"It seems 1o me that 1he proper approach is firsi 1o
establish wha in the United Siates cases fixing the
fees of trustees and anomeys under ihe Bankrupicy
Code 15 called she 'lodesior” 2mount. This amount is
resched by the oumber of hours reasonably spent by
Lhe insolvency praciiucner multplied by g reason-
able hourty mie: In re Baston and Mnine Corporation
v Moore TI5 F 2d 2. 7 (15t Circ [983); Copedand v
Marshall 641 F 2d 880, 891 (DC Circ 1950). This
siep will require the iribunal 10 decide whether the
waork perfarmed was necessary 10 the administration,
whether it was performed within a reasonable time
and whether the rate ls reasonable having regard 1o
whal ihe practitioner, s other pracirtioners, ususlly
charge Lheir cliepts. The ‘lodestar’ amouni should
then be adjusted (up or down} to r=flect ather factors
including the quality of tie work perfarmed, ihe com-
plexity in the sdminisiration vver and above the nor-
mal complexity of such work, the novelty and
difficuliy of the issuss 1hat conftonted the adniinis-
rator as well as the ultimale result obiained by him.™

There is onc other uspect vf insolvency praeti.
tioner's fees that comes under some degree of scrminy
o crlicism = the saie of the fees. The scale of fres tha
was previously used has been abandoned. The JPAA
previously isgued a Scole of Fees, which was mmended

T

1o being 8 Gilde 10 Fees. That guide was abobished in
2000, alhough | don't recal} the scale having been
odjusted ot all afier | December 1997, At that time the
recamnmended rale for a partoer was 5377 per hour
(excluding GST). According 1o my review of the CP1
increases since that time, an hously rate of $450 Jor a
paniner would now be commensurate with the 1997 nua,

At the recent IPAA conference it was suggesed that
ihis rate was relniively low compared 1o ralcs chasged
for nther services provided by the Big Four sccounting
firns. On the other hand, some small boatigue inscl-
¥ERCY practices we supplying sul price services of mtes
uf approximasely $320 per hour for n parwer. These
rates glone do not differ in any significam manner from
those af the legal profession. However, the adminis-
irative stafl are also charged 10 the chien). This adds 2
reascnable paceniage to the account,

One of 1he reasons the “high” rate of foes is just-
fied is the Fact thal there is no guarantee that the insol-
vency practitionar will be paid, There are oceasions
when liquidators are "obligated™ to sccep! appoini-
ments Jrom the Courl on a rotalion basis. The come
nents of Justice Young touch upon the problens with
fees in ihese cirmumstances,

“Panicularly under a regime where liquidators
vonsent k0 lake on 8 liguidaton, a iquiduor who 1akes
on a non-paying liquidation will be assumed 1o act
in the public interest on the basis of the well-known
swings and roundahouts prineiple.”

The Govemnmeni Jid no! introduec an “assel-less
companies fund" as recommended in the Harmer
report back in 1 9B8. However, it is stil) secepied thot
in most cases appointments are taken on & voluntary

basis and the insolvency practiuoner has the ability o
decline the appointment.

Thus does not mean that the payrent of fees is 51l
guariniesd on & vehmiery appointment. All kogal prac.
titioners will know that cliets may nol pay the biil,
They will also know tha Sircumstances change and the
assets, which an insolvency practitioner thought werp
rexably available (o meel Ais fecs were unexpeciedly
encumbered or simply not available o be sold,

‘This is n unappreciated sspect of the insolvancy
practitioners life. There is regutarly 2 doubt about
whethtr or not your [ess can be paid. This is one rigk
that jusiifies a higher rerurm.

The other risk Face by an insolvency practilioner,
which i not regularly faced by the legnl profession,
is personnl lisbility. An administrator is personally
liable for any debis incurred by the company under
administration. [ know of no other profession where
the extermnl paryy, who is brought n (o ry and fix the
circumslances caused by others, can become persan.
udly liahle for the debis of the business which be or ghe
is trying 10 save {albeit with a right of lien over he
assels). The eaposure can be huge. .

When you balanee the risk of tuch pertona) lia-
bility againsi the growing pressure on fees, you then
start (0 appreriste why administators might try 10
fight back against the current cricicism with some
serivus “iough k"

I truly think it will he 3 case of ‘waich this space”.

Somplfory M=Dunad § i 3 parceet a4 sasisas] vhairems, Hell Chadwick
[
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